The authors make two distinct, but related, arguments. First, their empirical studiesconducted in three antenatal clinics in inner-city Johannesburg -demonstrate a strong correlation between (1) the government's failure to provide adequate remuneration to and secure employment of lay counsellors for the provision of HIV counseling and treatment; and (2) the failure of many women and children to receive timely medical interventions. The data show that late payment of HIV lay counsellors has a devastating impact on HIV testing in these three clinics. The evidence also demonstrates that such timely HIV prevention and treatment is required for the survival of pregnant women and their neonates. Lay counsellors -through no fault of their own -are often unable to make these timely interventions. Second, the authors contend that the government's conscious deployment of inadequately remunerated and institutionally marginalized lay counsellors instead of health care professionals (who had previously undertaken counselling and testing) constitutes a retrogressive measure in terms of s 27 of the Constitution. In short, despite the government's commitment to an expanded, more efficacious ART rollout, it is currently delivering less health care -not more -and less access to adequate health care -not more or better -to this cohort of patients with HIV. Such retrogressive measures offend the Court's own understanding of the delivery of this constitutionally-mandated public good to pregnant women with HIV and their infants. The failure of the government to provide adequate and timely remuneration and secure employment to lay counsellors rises to the level required for finding an unjustifiable limitation of s 27's right of access to health care services. As the authors show, the violation flows from the improperly remunerated, insufficiently trained and generally marginalized manner in which lay counsellors are (mis)managed by a public health system that has chosen to supplant well-trained professionals with well-intentioned non-professionals in the delivery of essential components of now constitutionally-mandated ART and PMTCT programmes.
I IntroductIon
Dante knew who he was looking for during his descent into The Inferno: Beatrice. Moreover, he had the benefit of a guide: Virgil. While it may have been one hell of a trip, it was a trip undertaken with some understanding of what lay ahead. The same cannot be said for many of the pregnant women who seek HIV testing, counselling and antiretroviral treatment (ART) for their own health, and antiretroviral (ARV) prophylaxis to prevent HIV transmission to their infants (prevention of mother to child transmission, PMTCT), as part of our government's national HIV/AIDS programme.
On paper, our government appears to possess a comprehensive and coordinated plan to provide ARVs to pregnant woman and children with HIV. 1 The ART programme is intended to keep mothers healthy, while the PMTCT programme is meant to prevent HIV transmission to their infants. And yet, as we aim to show in just one small way, it is a plan that lacks the requisite commitment of resources to make good its promises. The failure to provide adequate remuneration and secure employment to the lay HIV counsellors who work at the coalface of prevention and treatment may be one of the primary reasons that national PMTCT coverage is only 33 per cent. 2 Over the past decade, South Africa has witnessed a radical shift in the causes of death for women. Medical Research Council (MRC) findings demonstrate that this shift correlates with an 'extremely rapid change in the cause of death profile resulting from the HIV/AIDS epidemic'.
3 (Other epidemiologists concur and, unequivocally document the direct impact of HIV/AIDS on child and adult mortality. 4 ) Research conducted by the MRC concludes that: 'HIV/AIDS is the leading cause of premature mortality in 2000 in all provinces, but ranges from 14% of the total in the Western Cape to 51% of the total in KwaZulu-Natal'. 5 Despite problems with data collection, and variations in findings among six data sources, maternal deaths in South Africa are likewise on an upward trajectory. Of particular import: primary causes of maternal deaths have shifted from hypertension and haemorrhage to non-pregnancy related infections resulting from diseases attributed to HIV. 6 Significant gains in child and maternal health were achieved between 1975 and 1995. However, we are currently witnessing a dramatic reversal in health outcomes for pregnant women and children. Recent increases in child mortality are due, in large part, to HIV and other common, infectious diseases. While children's deaths are underreported, 7 reliable sources strongly suggest that 50 per cent of current child deaths in South Africa are preventable. 8 Grim as that picture is, it must be framed by an even broader failure of the public health system to transform a fatal disease into a chronic illness: 1.7 million South Africans require immediate access to ART. 9 Only some 460,000 South Africans living with HIV who require ART have access to such treatment. Moreover, current efforts to treat our HIV-infected population cannot accommodate the more than 600,000 individuals who will require immediate access to antiretrovirals each year, every year, for at least the next ten years. 10 For pregnant women and children, the situation is 6 particularly bleak. 11 In 2007, five years after the government finally initiated PMTCT programmes, WHO estimated that PMTCT coverage for pregnant women stood at a woeful 33 per cent. 12 HIV transmission rates from mother to child are also unacceptably high: recent estimates suggest that they stand in excess of 20 per cent. 13 For many readers, such developments may not appear shocking. but they should unnerve. An estimated 90 to 95 per cent of infants with HIV will acquire the virus through their mother.
See National Department of Health Saving Mothers Report on Confidential Enquiries into Maternal Deaths in South Africa
14 Paediatric HIV has been 'virtually eliminated' in most industrialised and some developing countries (for example, botswana). 15 The availability of testing and treatment services in those countries has reduced transmission rates to less than two per cent, while dramatically increasing the survival rates of HIV-infected infants. 16 Unlike other intractable issues, this problem has readily available solutions: many of the infections that lead to subsequent illness and death are both preventable and treatable. The absence of such obvious solutions warrants an explanation. This article serves as a critique of the current government's programme that 'employs' lay counsellors to do its HIV work and proffers a legal remedy for what we contend is a violation of a fundamental right.
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To this end, we first briefly set out the Constitutional Court's criteria for finding infirm a government programme to realise a socio-economic right. We look, in particular, at the standards the Court employs with regard to 'access to the right to health care' in terms of s 27's right of access to health. (Those standards are, as we shall see, informed by s 28's protection of children's rights and s 9's right not to be subject to unfair discrimination on the grounds of sex, gender, pregnancy, disability, illness and age.) We suggest -in something of a break with the case law and the academic commentary -that the government should not be solely held to the rather amorphous dictates of the 'reasonableness' standard. We believe that the institutionalised use of poorly remunerated, marginalised 'lay counsellors' to discharge the responsibilities of healthcare professionals (doctors and nurses who had previously undertaken counselling and testing) constitutes a 'retrogressive measure'. In short, despite the government's commitment to an expanded, more efficacious rollout, it is currently delivering less health care -not more -and less adequate health care -not better -to this particular cohort of patients with HIV. Such retrogressive measures violate international covenants to which South Africa is bound. At the same time, these measures would also seem to offend the Court's own understanding of the delivery of this constitutionally-mandated public good to pregnant women with HIV and their infants. The quantitative study we conducted in three antenatal clinics in inner-city Johannesburg confirms the above conclusions. Our study -as well as on-site interviews with various stakeholders (patients and key informants) -demonstrates that a strong correlation exists between the government's failure to provide adequate remuneration and secure employment to lay counsellors and the failure of many women and children to receive timely medical interventions. The data show that late payment of lay HIV counsellors had a devastating impact on HIV testing in these three clinics. Moreover, the study also confirms that no other variable exists that would explain the striking diminution of testing and counselling that followed months of non-payment of lay counsellors.
Lay counsellors must advise women on highly complex elements of the ART and PMTCT programmes within a context of stigma and other sociocultural impediments. 18 Timely HIV prevention and treatment is required for the health and survival of pregnant women and their neonates.
19 Lay counsellors -through no fault of their own -are often unable to make these timely interventions. The failure of the government to provide adequate and timely remuneration and secure employment to lay counsellors rises to the level required for finding an unjustifiable limitation of s 27's right of access to health care services. Again: the use of lay counsellors itself is not a per se violation. Rather, the violation flows from the improperly remunerated, insufficiently trained and generally marginalised manner in which lay counsellors are (mis) managed by a public health system that has chosen to supplant well-trained professionals with well-intentioned non-professionals in the delivery of essential parts of now constitutionally-mandated ART and PMTCT programmes.
II constItutIonal InfIrmIty standards for tHe rIgHt to access to HealtH care serVIces (a) Extant constitutional standards of the right to access to healthcare services
The text of the Constitution of the Republic of South Africa, 1996, s 27, with respect to the right to health care, reads as follows:
18 Such advice often concerns feeding options (breast versus formula) and HIV disclosure to a partner, for instance. 19 Women have a short window of opportunity during their pregnancy to be tested, to initiate treatment for themselves, and to prevent HIV transmission to the child. Following HIV testing and counselling, follow-up tests are required. Patients undergo viral load and CD4 tests.
The tests indicate whether they should begin antiretroviral therapy. The tests also determine whether they should receive ARV prophylaxis if they do not qualify for ART. If they don't qualify for ART, pregnant women initiate AZT treatment from 28 weeks of gestation. They also receive a single dose of nevirapine, which they take home with instructions to take the pill at the onset of delivery. Women are given feeding options. They are told about the advantages of formula feeding in reducing the risk of transmission. Lay counsellors perform the majority of these educational and oversight responsibilities. They are thus an integral part of to the successful implementation of this complex programme.
(1) Everyone has the right to have access to -(a) health care services … (2) The State must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of each of these rights.
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However, to understand properly the constitutional requirements that the State must discharge with respect to the right to access to health care, one must tease out the desiderata for compliance from the major cases handed down by the Constitutional Court thus far. 21 While substantial disagreement exists on what the criteria ought to be, 22 The right to healthcare services does not, generally speaking, embrace • an entitlement to the immediate award of a remedy in the event of a breach;
23
The right simply requires the State to progressively realise the access to • health care services for individual members of the polity and to do so within 'available resources';
24
Whether the State has discharged its duty to progressively realise the right • will be evaluated by the courts in terms of the 'reasonableness' of the plan;
25
To be found reasonable, a comprehensive and coordinated programme to • realise the right to access to health care services:
(1) must ensure that 'the appropriate financial and human resources are available'; (2) 'must be capable of facilitating the realisation of the right'; (3) must be reasonable 'both in their conception and their implementation'; (4) must attend to 'crises'; (5) must not exclude 'a significant segment' of the affected population; (6) must 'respond to the urgent needs of those in desperate situations;'
26
The State, when contriving programmes or policies to realise socio-eco-• nomic rights such as the right to health, ought to consult with the persons or communities most immediately affected.
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For reasons that shall become obvious as we proceed, we believe that the State's current policies governing lay counsellors will be more profitably challenged as a retrogressive measure, rather than as an instance of 'unreasonable implementation' that falls short of the Court's desiderata for reasonableness.
23 Soobramoney, Grootboom, and TAC (note 21 above). but see Khosa (note 21 above) (violation of permanent resident's rights to social security and equality could only be remedied by distribution of benefits); Van Biljon v Minister of Correctional Services 1997 (4) SA 441 (C) (Four prisoners determined to be HIV positive sought orders declaring that, under s 35(2)(e), they had the 'the right … to … the provision, at State expense, of adequate … medical treatment'. All four had CD4 counts of less than 400/ml. All four therefore satisfied generally accepted criteria for antiretroviral treatment at the time. Two of the prisoners had already been prescribed appropriate antiretrovirals by medical practitioners. The other two prisoners had not had any antiretroviral treatment prescribed by the State. The High Court held that the two prisoners who had been prescribed a combination of AZT and ddl by medical practitioners were entitled to provision of that cocktail at State expense, but that the two prisoners who had not as yet been prescribed either ARV mono-therapy or dual therapy were not entitled to provision of any treatment at State expense. Although not decided under s 27 of the Constitution, but under the health care provision for prisoners under s 35 (2) 28 That, in a nutshell, constitutes much of the learning on the subject. The United Nations Committee on Economic, Social and Cultural Rights (CESCR) writes, rather opaquely, that: '[A]ny deliberately retrogressive measures in that regard would require the most careful consideration and would need to be fully justified by reference to the totality of the rights provided for in the Covenant and in the context of the full use of the maximum available resources'. 29 Our own Constitutional Court has quoted this throwaway line in Grootboom, but given it no discernable content. 30 The term has never applied in any constitutional challenge to State policy grounded in a socio-economic right.
Of course, that does not mean that no learning and no guidance exists on the subject. In his analysis of right to education under the Maastricht Guidelines, Frans Coomans writes:
According to paragraph 14(e) of the Maastricht Guidelines, the adoption of any deliberately retrogressive measure that reduces the extent to which the right is guaranteed amounts to a violation of the right. [In terms of paragraph 14(f)], a violation of the right also occurs from the calculated obstruction of, or halt to, the progressive realization of the right, unless the State is acting within a limitation provided by the right, or does so due to a lack of available resources or force majeure. These paragraphs embody the idea that reversing existing levels of realization, or obstructing further realization without sufficient justification, amounts to a violation. Coomans advances our understanding of retrogressive measures by identifying three discrete criteria: (a) 'deliberate reduction', (b) 'calculated obstruction', and (c) 'a halt to realisation of the right'. Sandy Liebenberg offers the following example of a putative 'deliberate reduction' that halts the realisation of the right to social security: 'an amendment to the regulations under the Social Assistance Act, 1992, raising the eligible age limit for the child support grant from 7 years to 10 years … would have the effect of reducing the number of impoverished children entitled to the child support grant.' 32 As bilchitz has been quick to note, however, given the shifting landscape of medical treatment for life-threatening diseases, the identification of a retrogressive measure -as opposed to a policy choice to follow a different regimen -can be quite challenging. 33 However, in light of his constructive engagement with our text, and given the state of the law on s 27 after the Constitutional Court's decision in Treatment Action Campaign, we would like to offer the following argument: counselling and testing pregnant women with HIV/AIDS, the State now seems satisfied to allow unqualified, unregulated personnel -poorlypaid non-governmental organisation (NGO) employees -to provide the information, care and support required by HIV-positive pregnant women. 6. The State's decision to shift the burden of professional care of women and children with a potentially life-threatening illness to lay counsellors cannot be understood as anything but a retrogressive measure that, in its current guise, denies such women and children the level of care to which they were previously entitled, ie, service provision by qualified nurses and doctors. 7. Even if the use of lay counsellors cannot be shown to be a calculated obstruction -which some might contend is a reasonable assessment in an AIDS denialist culture and of an AIDS denialist regime -then (under current conditions) it still qualifies as a 'deliberate reduction' 37 in essential healthcare services and 'a halt to the realisation' of the right to access to health care for pregnant women (and children) with HIV/ AIDS.
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37 We argue that this policy choice constitutes a reduction -even if State-provided HIV services have generally increased -because the reduction occupies a critical role in the delivery of HIV services and that the reduction can be linked to an increase in the percentage of negative outcomes. Some might contend that the international law literature on retrogressive measures implies a violation only where there is a measure of 'deliberateness' on the part of the State or where the measure unequivocally leads to a reduction (in toto) in access to adequate healthcare. If so, then a potential credible counter-argument might be that the current policies do not amount to a deliberate retrogressive measure because more people have access to testing and counselling than would have been the case if the current contingent of nurses and doctors had continued to manage the process. First, we note elsewhere that lay counsellors have been employed as ad hoc, stop-gap measures for some time. Second, the diminution of the use of trained healthcare professionals for the tests, treatment and counselling of pregnant women and infants leads, ineluctably, to a diminution in both the quality-dimensions of access to adequate healthcare and to the quantity-dimensions of adequate healthcare under the present framework (when the latter is viewed from the perspective of the collapse of many lay counsellor programmes for want of adequate pay, training and marginalisation). 
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Of greatest import for our argument is one critical component of the National Strategic Plan (NSP) -'task-shifting'. The NSP defines 'task-shifting' as follows: '[Task-Shifting] involves the delegation of activities to less qualified cadres and includes, for example … lay counsellors (rather than nurses) 'pricking' patients for rapid HIV tests'. 41 under a maximum monthly income of R1 500. To qualify for a grant under LRAD, a recipient has to make a minimum own contribution to the acquisition of land of R5 000. As Edward Lahiff has pointed out, this requirement clearly excludes the poorest of the poor from the benefit of the programme and dramatically reduces the extent to which LRAD can make a contribution to the fulfilment of the right to food. A change in redistribution policy that withdraws its benefits from such a large cohort of individuals is a prima facie infringement of the right to food. Such an important role warrants qualified personnel, as well as adequate remuneration. However, it must also be noted that despite debates around the use of lay counsellors in such a complicated setting as PMTCT programmes, their work, generally, is of documented value to the general population. See
WHY STATE POLICIES THAT UNDERMINE HIV
In many clinics in South Africa, lay HIV counsellors have become the cornerstone of HIV voluntary counselling and testing (VCT) services. 42 They form a critical entry point for HIV prevention and treatment services. The primary responsibilities of lay counsellors within the PMTCT programme are: providing pre-and post-HIV test counselling; assessing and preparing patients for treatment readiness; adherence counselling for PMTCT regimens and for antiretroviral therapy; provision of counselling for pregnant women regarding infant feeding choices; and, the identification of women who qualify for antiretroviral treatment but who have been missed previously in the hospital or clinic system.
Whether lay counsellors should have been employed in their current capacity is no longer a live issue. That horse has already bolted from the barn. In many provinces, as per national policy, lay counsellors have become the stewards of HIV service delivery in South Africa. 43 While the counsellors work in public hospitals and clinics, they are employed by intermediary NGOs that provide a low monthly stipend: they are not volunteers. Nor are the counsellors qualified medical personnel or public Community Health Workers can play a unique role in promoting health and in expanding and improving health services provided they have effective support structures and referral systems and they receive ongoing training. They can also be catalysts for community development, mobilising people around health issues. Local programmes will be encouraged provided they are integrated into the local health services, but no national programme will be launched at this stage. Community health workers (CHWs) were also not a creation of the ANC government. CHWs had been 'deployed' by the apartheid government in the 1980s to supplement the public health care system. They were actually employed -or compensated -by international aid organisations. because CHWs relied upon such international funding their functions and their locations were rather ad hoc. employees. These simple facts cast something of a pall over our government's decision to approve a policy that makes lay HIV counsellors the bulwarks of HIV service delivery in many public health settings in South Africa.
(ii) Delayed payment
We investigated whether late payment of HIV lay counsellors had an impact on VCT service delivery in three antenatal clinics in inner-city Johannesburg.
The lay HIV counsellors working in these clinics have direct employment contracts with NGOs. They are not volunteers. They expect to be paid like any other employed professionals and they rely on monthly payments to fund basic costs of living, including transport to work. The number of pregnant women attending antenatal clinics for the first time was recorded by administrative staff. The number of women who had an HIV test was recorded by midwives who conducted rapid HIV tests in the clinics. Using the data, we calculated the number and percentage of HIV testing for each month. The months in which lay counsellors had received their remuneration was recorded (over the same time period). The proportion of women completing HIV testing was compared with the months when lay counsellors were and were not paid (using the Fisher's exact test). 44 The mean number of women completing HIV tests in the months where women were and were not paid was compared using an unpaired t-test. Data from June 2007 was excluded from the analysis: we did so because a national public workers' strike affected nurse and lay counsellor attendance. Comparisons were also calculated that included and excluded December 2007. December has a different pattern of clinic attendance: many women leave the city and travel to distant homes during the holidays. The data demonstrate that late payment and non-payment of lay HIV counsellors has a significant impact on HIV testing in these three clinics. HIV testing figures decline precipitously following non-payment of the counsellors. No alternative explanations for the drop in testing uptake exist. That is, we can identify no other specific variables that would affect the rate of HIV testing: such as changes in the total number of counsellors, alterations in counsellors' responsibilities, changes to management policy or delivery or new interventions designed to improve HIV testing but which might have had the opposite effect.
The data suggest that while the total number of staff did not change, absenteeism increased. Absenteeism appears linked to an inability of counsellors to pay for transport. The motivation and the morale of the lay counsellors also appear to have declined and, as a consequence, affected their on-the-job performance. While we did not interview staff regarding their motivation or morale during this period, it was clear that lay counsellors were anxious about non-payment. (They made repeated verbal inquiries about late payment to clinic staff.)
Our findings in these three clinics also indicate that pay may be a marker for, or a primary indicator of, overall health care worker (HCW) performance. Diminished HCW performance would appear to be a significant rate-limiting factor with respect to effective VCT delivery. If lay counsellors are asked to provide these services without reliable pay, then it can hardly come as a surprise that service provision, and outcomes, are negatively affected.
(iii) The nexus between poor remuneration and tasking shifting of lay workers, the provision of VCT and PMCT and the deleterious consequences for pregnant women and infants with HIV/AIDS
In our investigation of the three clinics in Johannesburg (and other clinics in South Africa), the new NSP brief for lay counsellors has not been accompanied by the legally commensurate employment conditions that govern their scope of work, the provision of adequate training for PMTCT and ART delivery, health benefits and other employment benefits, career development and trajectory, psychological support, protection against infection and ill-treatment, and other forms of statutory and constitutional protections afforded employees under South African labour law.
46
The most significant downstream consequence of declining HIV testing is the negative impact it has on the health of HIV-infected pregnant women and their infants. HIV testing and staging determine whether pregnant women are able to initiate antiretrovirals and thus improve their health and survival, and whether they are able to access PMTCT services to reduce the risk that their neonates will contract HIV. The absence of HIV testing during antenatal care is a common finding in empirical studies of missed opportunities for PMTCT. 47 Of particular concern is the high percentage of women giving birth in public hospitals whose HIV status remains unknown (as shown in Figure 2 ). 48 Our research demonstrates that the insecure employment status and lack of proper payment directly correlates with HIV testing uptake. These shortcomings invariably undermine the provision of services central to meaningful HIV/AIDS prevention, treatment, care and support. Our findings suggest that task-shifting (or burden-shifting) of HIV/AIDS counselling and testing from qualified nurses (who receive legally required training and benefits) to lay people (who lack the same wages, benefits, support and protection afforded healthcare workers) without proper financial and other support has an undeniably detrimental effect on health outcomes for pregnant women (and children) with HIV/AIDS.
We have highlighted the situation within three clinics in Johannesburg. However, clinicians and researchers working in different provinces reported, through more informal investigations, that this phenomenon is replicated more broadly (though not in all sites) throughout South Africa. These factors are undoubtedly limiting South Africa's ability to achieve the goals set forth in the NSP. If these practices continue, then they will likely constitute a relatively insuperable barrier with respect to the achievement of a five per cent rate of mother-to-child transmission. Policy does not equal progress. However, creating the enabling conditions for progress is imperative if the NSP goals are to be realised. Given the inadequate number of professional HCWs employed in the public sector and the insufficient number of HCWs dedicated to HIV/AIDS, continued reliance on lay counsellors as the bulwarks of the ARV and PMTCT programmes is inevitable. And any measures that undermine the capacity of lay workers to discharge their responsibilities ought to be viewed as retrogressive, and ought to be remedied -by the State or by our courts -with all deliberate speed. Perhaps the best-known rebuff to s 28 paramountcy -and the most powerful reinforcement of the proposition that when rights are read and harmonised with one another, it can cut either wayoccurred in Grootboom. The Constitutional Court in Grootboom reversed the High Court's finding that a children's right to shelter in s 28 could be employed to shoehorn a more general familial right to housing into s 26. Grootboom (note 21 above), 2000 (11) bCLR 1169 (CC) reversing, in part, Grootboom v Oostenberg Municipality 2000 (3) bCLR 277 (C).
In the case of ART programmes for pregnant women with HIV/AIDS, no conflict exists between the rights of mothers and children to adequate healthcare, in terms of s 27, or the rights of women and children to equality before the law and non-discrimination, in terms of s 9. Indeed, the right to equality -and non-discrimination -should buttress a claim that s 27 rights to access to adequate healthcare are being inequitably distributed on the grounds of sex, gender, pregnancy and age. WHY STATE POLICIES THAT UNDERMINE HIV -for persons charged with improving the life chances of pregnant women (and their children) with HIV -is startling. First, it is below the living wage in South Africa. Second, it is below the legal minimum wage of R1,663.20 per month for those persons who work full-time. Amazingly, the government would appear to be in breach of its own standards under the basic Conditions of Employment Act.
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It is worth noting that in a range of countries, lay counsellors and other community health workers or cadres are used to expand access to health care and essential medicines to good effect. In particular, they often extend health care to remote rural areas that would not otherwise offer care. So even as we draw attention to the manner in which the performance of community health workers and lay counsellors could be improved, their work is of documented value. 51 At issue is the deployment and the management of these cadres. As currently conceived, the performance of lay counsellors is fundamental to the success of the NSP. Their performance, as currently conceived under the NSP, will undermine that success.
Of particular import for our discussion of lay counsellors is the holding of Treatment Action Campaign (TAC).
52 TAC could be viewed as simply extending a benefit to a class of persons who might have already formed a legitimate expectation of an entitlement to that benefit. However, TAC required somewhat more of the State. First, the TAC Court had to assess whether the State possessed the available resources necessary to make a comprehensive and coordinated programme of universal nevirapine provision possible. The TAC Court found that the State did. Second, the order of the TAC Court clearly posits adequate testing and counselling capacity as prerequisites for the administering of ARVs and the Court explicitly requires that such capacity be increased progressively.
These two holdings have an important bearing on our assessment of the ability of the State to pay for lay counsellors. As evidence from the Western Cape and KwaZulu Natal suggests, proper remuneration of lay counsellors is not merely possible. It can be accomplished. Moreover, it is, as the record shows, essential to the success of any prevention of mother-to-child HIV transmission programme.
(iii) Are poor remuneration, marginalisation and task-shifting retrogressive measures?
Recall that Coomans identified 'deliberate reduction', 'calculated obstruction' and 'a halt to realisation of the right' as the primary identifiers of retrogressive measures. Although we have yet to mention the AIDS denialism of the Mbeki regime, one might be inclined to view the (mis)use of unpaid or poorly paid lay counsellors as a form of 'calculated obstruction'. Even if one offers a more benign account, it seems fair to say that what began as an interim measure became misguided, and still extant, State policy.
Even on the benign account, however, the conscious use of lay counsellors in place of trained health care professionals does amount to a 'deliberate reduction' in the access to health care to which HIV-positive pregnant women are constitutionally entitled. VCT is the gateway for service delivery. When not properly delivered, it is the choke point for PMTCT services for the child and lifesaving antiretroviral therapy for the mother. The failure to deliver meaningful HIV services has an unarguable impact on maternal and child morbidity and mortality. 53 Given our experience and ongoing review of this situation, it is impossible not to conclude that the use of counsellors in place of health care professionals constitutes a 'halt to the progressive realisation of the right to access to healthcare services'.
Premise 1: Effective VCT from lay counsellors is a pre-requisite to access HIV services, including HIV testing, ART for women and PMTCT for children.
Premise 2: A large cohort of pregnant women do not receive HIV testing or effective counselling from lay counsellors and, therefore miss ART and PMTCT.
Premise 3: Failure to initiate ART in a timely fashion leads to poorer health outcomes in women.
Premise 4: Failure to initiate PMTCT in pregnant women leads to poorer health outcomes in children.
Conclusion: These failures results in early morbidity and mortality for many children and women with HIV.
That syllogism constitutes, with the data set out above, the basis for our conclusion that the general use of lay counsellors in place of health care professionals constitutes both a retrogressive measure, and, by necessity, a 'halt to the progressive realisation of the right to health care'.
Given the mere 'fact' of a NSP, with set roles envisaged for healthcare professionals and lay counsellors with respect to the provision of VCT, it might appear, at first blush, difficult to convince any court that the government had engaged in a calculated obstruction of VCT for pregnant women with HIV/ AIDS. However, the text of the NSP itself reflects a 'deliberate reduction' in the quality of care that pregnant women receive. Lay counsellors are (generally) improperly paid and inadequately trained and supported. Without these provisions the lay counsellors cannot -as our evidence shows -provide the level of care required for patients with HIV/AIDS. Again, as the data demonstrate, the late payment of lay counsellors undermines VCT delivery and has a deleterious effect on the health outcomes of pregnant women with HIV and their neonates. Thus as the data in Part III of this paper suggests, the use of lay counsellors fails the seven-part test laid out at the end of the section on retrogressive measures in Part II. What should happen after one fails this novel test? Well, that too is uncharted legal terrain. One of the authors has argued strenuously that the failure of the State to pass muster under 26(2) or 27(2)'s test for reasonableness leaves, as a logical matter, no argument from reasonableness to be made under s 36 of the Constitution. 54 The Constitutional Court in Khosa forthrightly acknowledged this problem: but chose to split no meaningful analytical hairs. (And so it continues to find itself -in socio-economic rights cases -writing one-paragraph general limitation analyses that rehearse, in brief, the finding made in terms of the internal limitations analysis required by the socio-economic right in question.) Would a finding of a retrogressive measure be different? It might -were any court to adopt it. We've concentrated on Coomans' three forms of retrogression: calculated obstruction, deliberate reduction and halting the realisation of a right. Were a court to adopt such a retrogressive measure test, it might make sense to employ two-stage analysis. Having found that the State violated s 27's right to access to healthcare, it might then be possible for the State to argue that, given countervailing constitutional interests or some other concern of import, the retrogressive measure is reasonable and justifiable in terms of s 36. (That, however, is quite unlikely. Without committing itself to its logical impossibility, the Court in Khosa did intimate that a failure to demonstrate reasonableness in terms of the right was unlikely to leave much space for an alternative finding under the limitations clause. 55 ) but let us be clear. The authors are not particularly concerned with how many angels can stand on the head of a pin. What we would like any court to do is provide an adequate remedy for the current retrogressive measures found in the State's use of lay counsellors for HIV service delivery.
(i) Reasonableness
Reasonableness review certainly constitutes more familiar terrain for jurists, practitioners and academics alike. Which questions, of the myriad queries one can ask under s 27(2) review, would be likely to interest a court faced with a challenge to the reasonableness of the State's use of lay counsellors for HIV service provision? We would suggest that the following questions would seize the court: Given our analysis under retrogressive measures, and the higher threshold retrogressive measures require, we believe the answers to the above questions are relatively straightforward.
Is the State's use of lay counsellors to administer the HIV/AIDS programmes in public health settings a 'reasonable' plan for the realisation of the right? As we suggest in Part V, when we discuss remedies, the proper use of lay counsellors could turn out to be 'reasonable'. However, any plan to use lay counsellors would have to be better coordinated, provide for better training and oversight, ensure staff retention through adequate remuneration and not shift inappropriate responsibilities from health care professionals to lay staff.
Has the State ensured that the 'the appropriate financial and human resources are available'? The misuse of CHWs under both the apartheid State and the ANC government makes it patently clear that the State has never really taken seriously the financial requirements of other cadres of health care workers. It has either relied on sporadic and spotty international aid for CHWs and lay counsellors or it has actively promoted their exclusion from the health care system. Good lay counsellors often leave for better paid work and, quite often, are encouraged by their clinic colleagues to find secure employment.
Can the State ensure that the lay counsellor VCT programme is 'capable of facilitating the realisation of the right'? The answer again: not as the programme is currently conceived by the national government. The lack of adequate remuneration, the delayed payment of inadequate remuneration and the absence of adequate training for lay counsellors constitute a choke point for effective VCT, ART and PMCT programmes. VCT programmes in the Western Cape and KwaZulu Natal offer a useful template for the conception of a programme capable of facilitating the right to adequate treatment (where lay counsellors are appropriately paid).
Is the use of lay counsellors for the national HIV/AIDS programme reasonable 'both in [its] conception and [its] implementation'? Rather than risk repeating our findings and conclusions a third and a fourth time, the answer is no. Does the use of lay counsellors 'respond to the urgent needs of those in desperate situations? 58 The answer is: sometimes. Pockets of excellent lay counsellor performance exist in this country. However, if the question is whether lay counsellor programmes across the country generally respond to the majority of women and children in urgent, desperate need, then the answer again must be 'no'.
Did the State, when contriving to employ lay counsellors for HIV/AIDS consult with the persons or communities most immediately affected? 59 Although the NSP looks good on paper, no record or document -in our possession or our reach -suggests that lay counsellors themselves were briefed or had their opinions about the effectiveness of existing programmes solicited by the State.
V conclusIon
Since 2001, a range of policies have been mooted with regard to the official management of community health workers, home health care and communitybased care in South Africa. 60 However, the frameworks formulated to govern community health care workers have never been finalised. Lay health care workers are also generally not recognised by formally employed health workers. This lack of recognition by the State and fellow workers marginalises lay counsellors and undermines their confidence and performance. Lack of formal employment with low and resultant late payment undermines HIV service delivery. An accessible, caring and high quality health care system -the principal aim of the Department of Health -is not possible without the strategic and effective deployment of appropriately trained, skilled and remunerated health workers operating in tandem with one another.
Recognised public health care workers, it must also be said, face institutional hurdles that compromise their work, their health, and the overall functionality of the public health-care system. 61 The straitened circumstances of healthcare personnel, and lay counsellors in particular, must be addressed without further delay if South Africa ever expects to improve our currently miserable mortality and life expectancy rates.
Human resource planning, leadership and management within the public health system have, historically, been weak. One consequence is inadequate implementation of those programmes that have been approved by the State. Another unfortunate hallmark of the public health system is a general failure to undertake consultation with all relevant stakeholders when taking important policy decisions.
To remedy the immediate rather dire situation of lay counsellors, we suggest that the government should officially recognise their status and put the requisite policies, regulations and laws in place:
Lay counsellors should be formally employed with statutorily-compliant • remuneration (namely, a living wage and employment benefits). Lay counsellors should receive appropriate debriefing, training and men-• toring to ensure that the service they provide is of an appropriate standard, and to allow them to discharge their duties with confidence. Clearly-defined job descriptions and roles should be designed: they should • allow lay counsellors to be better integrated into the health team and provide improved care to their patients. The effective implementation of this programme will not only require • policy and regulatory changes, it will also demand the cooperation and the collaboration of all stakeholders in health -investments in health facilities and personnel -and a focus on improving the effectiveness and efficiency of health services in response to the needs of patients who access healthcare.
Failure to articulate such a plan, to promulgate the requisite legal regime to achieve its goals and to undertake the appropriate steps to ensure the cooperation and the coordination of all affected parties, should constitute a breach of s 27's right to access to health care. As we have been at pains to make clear, the poor pay, delayed remuneration and maltreatment of lay counsellors constitutes more than a form of social degradation, and more than a denial of their right to fair conditions of employment. The unacceptable consequence of these retrogressive measures with respect to the use of lay counsellors is the unacceptably high morbidity and mortality rates for women and children with HIV in this country.
62
62 As one anonymous referee has noted, the overarching deficiency in the State's human resources strategy constitutes a relatively clear violation of the progressive realisation criterion in s 27.
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